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THE TREATMENT OF HOMICIDAL CRIMINALS. 

That the penal codes of civilized nations are invariably be- 
hind the moral sentiments and humane tendencies, if not of all, 
of the greater part of the peoples of those nations, is perhaps 
a natural condition of things. Any comparative study of the 
criminal laws of various countries does but serve to emphasize 
the fact. The dread hand of the law lies heavily upon us, and, 
considered from an ethical standpoint, particularly the criminal 
law. 

The treatment nowadays meted out by an intelligent parent 
to the offense of a child and that which obtained in the past, 
the treatment of wrongdoing in school life now and in days 
gone by, illustrate the growth of ideas in regard to punishment. 
True, there are people still who for every offense, or for very 
many offenses, will rush to violent punishment. In most of 
the great historic boys' schools in England corporal punish- 
ment, for example, is still maintained, partly as a tradition, 
partly as a result of a conservative habit of mind, but chiefly 
because of the belief which lies at the root of all punishment, 
that fear is the greatest or a very great factor in the making 
of the moral man. 

But we may at least flatter ourselves that this method of 
dealing with moral evil is becoming obsolete. The newer 
schools do not use such methods, and the products of these 
schools may fairly challenge comparison. For children so 
educated a finer sense has replaced the older physical fear 
to do wrong. For there is fear and fear, the fear of external 
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results leading to punishment and the higher fear of one's 
larger self. 

Like school like parent. The thoughtful parent who can- 
not place the fear of God's wrath, and still less the fear of 
the rod, before the child, is not devoid of means to the mak- 
ing of the moral being. Rather he is in the stronger position, 
for he sees what apparently the older schoolmaster and the 
older parent did not see or did not trouble to see — that the ill 
of an act does not lie in the act per se, but in the state of mind 
that found expression in the act. Hence the fundamental idea 
of punishment, fitting a consequence to an act, becomes for 
him an obvious absurdity. For none can say what the penalty 
is that would balance the evil deed. The doer of the deed is 
then not to be punished for an act of evil, but to be treated for 
a condition of mind which is opposed to the good of the 
larger self and, resulting therefrom, of society. Such treat- 
ment, as in bodily ills, may need to be hard, even repellent, 
and will appear to some to be practically the same as punish- 
ment. But the motive is quite different, and the moral results 
also. 

And if this is true of ill-doing children, how much truer is 
it of criminals! And here I may remark that the term 
criminals must be taken to mean criminals who are caught, 
for it must be obvious to everyone that there is no real line 
in an ethical sense between criminals and the rest of society. 
"The seed of criminality," as it has been said, "is in each 
of us," and indeed if criminality means anti-social action, 
there is very much more than the seed in many eminently re- 
spectable people. But using the word "criminals" in the con- 
ventional sense, I suggest that our methods of dealing with 
such are crude and obsolete and, for ethical purposes, useless 
in the extreme. And as it is the child's state of mind in the 
performance of a wrong act that is the essential factor, and 
not the nature of the act in itself, and as that state of mind 
is so complex a matter that even when we consider it we find 
it most difficult to deal with, so is it true, as Alfred Russel 
Wallace has told us, that in regard to the criminal, "We never 
can know all the peculiarities of the mind, all the complex 
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forces and influences of his social environment, which drove 
the guilty man to the fatal deed." 

And yet, though we all know that this is so, and whilst even 
such old-fashioned criminologists as Sir Robert Anderson tell 
us emphatically that the punishment-for-crime theory is a 
moral absurdity and a practical failure, the criminal codes 
of Europe and America show small advance in the direction 
of a more intelligent idea in regard to this gigantic and ever- 
present problem, the problem of the criminal and what to 
do with him. 

That this is so is borne out by a study of a recent Return 
issued by the British Home Office at the instance of that well- 
known humane reformer, Mr. George Greenwood, M. P. This 
document is a Return of the various punishments for homi- 
cidal crime provided by the penal codes of the following coun- 
tries, viz.: France, Germany, Austria, Hungary, Spain, Italy, 
Holland, Belgium, Sweden, Norway, Denmark, Switzerland, 
Portugal, Russia, and the United States of America. 

The English student of penology will take up this Return 
with much interest and hope, but will put it down with no 
little despair. "For surely," he will think, "we English may 
be 'stupid in these matters/ as John Bright told us, but from 
other States we shall learn wisdom." He will indeed find some 
wisdom, chiefly with one or two of the smaller nations, but 
what a field of unintelligent brutality, what a weary round of 
hangings, guillotinings, and electrocutions, of chains for life 
and travaux fords d perpetuitS, of schwerer Kerker, and of 
deportations. And all this huge system of law and the in- 
fliction of the penalties of the law from Moscow to New York, 
from Munich to San Francisco, from Madrid to Copenhagen 
and the North — and yet throughout all the codes of all the 
nations included in the Return, no suggestion of intelligent 
understanding or desire to understand what is homicidal 
crime, its cause, its cure and its prevention. Only the dull 
and stupid round of punishment for crime, penalty for act, 
the gallows and penal slavery. The legally insane afone re- 
ceive treatment for their disease, and that not because of any 
effort to understand homicide, but because legal insanity is not 
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now ferociously punished as in the merciless days before the 
French Revolution. 

Take the comparatively simple question of infanticide by 
a mother. Any intelligent, sympathetic, humane man, let alone 
a woman, knows that here is a tragedy of mind, a madness, 
an intolerable grief and depth of despair. For no sane person 
believes that a sane mother deliberately kills her offspring. 
Here is disease, a sickness to death. If in such a state of 
mind the mother destroys herself, all people, even the unin- 
telligent, pity her; and in England the coroner's jury invari- 
ably gives its verdict of temporary insanity. 

And how do the criminal codes of Europe deal with these 
unhappy ones? What treatment for this disease do the laws 
of Europe provide, or what moral understanding do they show 
in the matter? England issues sentence of death and France 
death; Germany, three to fifteen years' penal servitude, Aus- 
tria, ten to twenty years' hard labor; Hungary, five years; 
Italy, three to twelve years; Holland, up to nine years, and 
Belgium, from ten years' penal servitude to death. I cannot 
find that American law, any more than English, even distin- 
guishes infanticide from other kinds of murder, except per- 
haps in those states where gradation of murder crimes has 
been introduced and where it is probably murder in the second 
degree with penalty of penal servitude. These penalties are all 
based on the punishment-for-crime theory. What or who or 
how the prisoner is, what she needs and has needed, what 
society owes her, what change can be effected in her mental 
conditions, what society owes to itself in the matter of mak- 
ing her again a sane and intelligent member of the community 
— all these most essential factors do not come into the codes 
at all. And so a stupid and useless and soul-destroying punish- 
ment, supposed to fit the crime, is inflicted. The law remains 
still in the Middle Ages. 

In this Return we have some thirty or forty foolscap pages 
of punishments — penalties of chains, of hanging, of slavery — 
but never a suggestion of curative treatment to be applied. 
One would think that crime, like insanity and hysteria in the 
old days, suggested nothing to jurists but punishment. It is 
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true, of course, and gladly to be admitted, that if we could 
put all modern ideas with regard to the criminal on one side, 
and could frankly accept the punishment-for-crime theory, 
then these European and American codes do most certainly 
show an advance and a great one on the ideas of criminology 
held by our forefathers a hundred years back. The awful 
punishments of the eighteenth century have nearly all been 
effectually uprooted. From the moment when Voltaire, with 
sleuth-hound remorselessness, took up the cause of the unfor- 
tunate Calas, the days of such infamies as breaking on the 
wheel were numbered, and penalties such as gibbeting, which 
a Whig government revived in England as late as 1832, 
would not be tolerated in any part of civilized Europe or 
America. The civilized public has ceased to believe in brutality, 
if it has not yet become intelligent enough to desist from it. 
It does not want, except in rare cases, to illtreat the prisoner, 
but a selfish fear backed by the conservatism of officialism and 
legality makes any change a difficult thing to bring about. 

The most hopeful sign indicated by this Return is the fact 
that all the more advanced countries in Europe (England ex- 
cepted) have introduced gradation of murder crimes. Details 
are not given for every state in the American Union, but at 
least sixteen of those mentioned recognize murder in the first 
and second degrees. And this I take to be a great advance, 
for it means that even the crime of murder is being brought 
within the scope of penal reform. Murder in the second de- 
gree will come within reforms in the direction of indeterminate 
sentences and curative treatment. This is also the case in 
regard to the first degree in those enlightened states that 
have finally parted with that remnant of a barbarous age, the 
public executioner. 

It is interesting in passing to note these latter countries, 
mainly at present the smaller ones, where advances in general 
education and the spread of humane and ethical tendencies 
are more easily effected. Thus in Europe: Holland, Bel- 
gium, Switzerland, Norway, and Denmark; and in America: 
Maine, Kansas, Michigan, Wisconsin, and Rhode Island, may 
be cited. To these must be added Italy, Portugal, and per- 
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haps France. Italy is not a very hopeful example, but it 
must be remembered that in that country abolition is not so 
much due to a general advance of the people in humane legis- 
lation as to that political unification, when the law of Tuscany 
in regard to this matter — a law which was the work of the 
great jurist, Beccaria — became the law of united Italy. And 
thus Sicily, which had capital punishment up to the time of 
union, is reported to produce some ten times as many murders 
in a year, in proportion to population, as Tuscany, which has 
had no death penalty for a century. 

Switzerland offers a better example from an English or 
American point of view. Here the Federal Parliament abol- 
ished capital punishment in 1874, but gave permission to the 
cantons to severally restore it in 1879. Eight did so, but none 
has ever actually carried out an execution. As in Den- 
mark and Belgium, where the law of death is still on the 
statute book, public opinion has advanced too far. Holland 
and Norway have no death penalty, and homicidal crime in 
these countries has steadily decreased of late years. The case 
of France is interesting indeed, for here is a struggle between 
the humane and moral perceptions of an intellectual class, to 
which the President himself belongs, and the selfish fears and 
unintelligent brutality of the crowd accustomed until the other 
day to public executions. The fact of an increase in violent 
crime due to the laxity of the administration of the law and 
its consequent uncertainty is a point in favor of the reaction- 
aries in penal matters. And violence, whether in demanding 
flogging or hanging or the guillotine, always finds support in 
playing on the selfish fears of the unthinking. 

But obviously with the advance of penological reform and 
the transmutation of methods of punishment into reformative 
and curative ones, the penalty of death will have to go. Per- 
haps the introduction of gradation, or the adoption of the 
indeterminate sentence or simple disuse will bring this about. 
Whatever the method, once the idea of punishment for crime 
is given up there can be no moral excuse for this ugly remnant 
of the good old times. 

It would occupy too great a space to deal with half the 
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issues in ethical conduct suggested by this Return, that is 
to say in regard to the state's attitude toward homicidal crime. 
I will mention but two, for they are characteristic. In Ger- 
many, whoever kills his opponent in a duel is not punishable 
for murder or for manslaughter, but for dueling. The punish- 
ment for this is detention in a fortress for from two to fifteen 
years. This is indeed one of those peculiar moral inversions 
due to military ideas. The German who kills a man in a 
passion commits Todschlag and is sentenced to five or more 
years of penal servitude, but if, using his military training, 
he acts more cautiously and challenges the man he desires to 
kill to a duel, he will get off with two or more years' de- 
tention. The French law, more logical in this matter, treats 
homicide in dueling as murder punishable by death. The 
practice, however, is probably much the same. Certainly we 
never hear of the execution of a French duelist. 

According to Arts. 327 and 328 of the French code, it is 
laid down that "homicide, commanded by the law or by 
legitimate authority, is not a crime." Could anything better 
illustrate the absurdity to which the theory of punishment for 
crime has been reduced? For if the moral ill lies in the act, 
as all criminal law at present supposes, and not solely in the 
mental condition of the criminal, how can a criminal act cease 
to be so by giving legal authority for it? If murder, lying 
and theft are moral ills, they are such whether sanctioned by 
one man or a dozen or a nation. Either with Nietzsche we 
must get beyond good and evil and find a new basis for our 
moral life, or rather abolish ethics altogether in favor of the 
doctrine of the "blond beast," or more and more we must 
come to recognize that our individualistic conceptions of good 
and evil must be socialized and made applicable, not only in 
the relationship of man with man, but of man with the state 
and of state with state. And this, indeed, is the trend of all 
modern civilized life. And, as to the cause and cure of crime, 
a very true word has been spoken by Rev. W. D. Morrison, 
that broad-minded prison chaplain, whose long experience 
gives force to his words: "Crime springs from disorders in 
our social system, and until these disorders are healed or alle- 
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viated, crime will continue to flourish in our midst, no matter 
how severe and strong you may make the penal law. Some 
of these disorders consist of physical or mental infirmities; 
some of economic hardship or vicissitudes, and some in the low 
standard of life and conduct which prevail in our midst. The 
true method of diminishing crime is to pluck it up by the 
roots. And the only way to pluck it up by the roots is to alle- 
viate the social disorders by which it is produced." This is a 
more rational, historically justified and sane view of the case 
than that foolish Andersonian plan of capturing the so-called 
professionally criminal class and shutting it up permanently 
under lock and key. For prisons, police, and punishment do 
not effect that moral and social change without which crime, 
like all other evils, springs up perennially. As a writer in The 
Nation very truly remarks: "At bottom, the criminal prob- 
lem is not so much a penal as a social problem." 

Such a Return as that I have referred to impresses one 
with the crying need for the application of a larger moral 
conception of penology and criminal law, or rather moral and 
social also. Present methods are evil both in the treatment 
of homicidal or other crimes and both as regards the individual 
and society. And this is chiefly or entirely due to the absolute 
lack of any intelligently ethical basis. Criminal law is as hap- 
hazard as civil law. Two deeds entirely similar in the ethical 
reaction entail social advancement in the one case and penal 
servitude in the other. The worst criminals are not always 
those that are convicted, nor the worst murderers those that 
are executed. And those that are imprisoned and suffer penal 
servitude under present conditions are weakened in every 
moral, social and humane instinct by their treatment instead 
of being strengthened thereby. 

"But this I know, that every law 

That men have made for Man, 
Since first Man took his brother's life 

And the sad world began, 
But straws the wheat and saves the chaff 

With a most evil fan." 1 

""Ballad of Reading Gaol." 
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What, then, it may be asked, should be the treatment ac- 
corded to the homicidal criminal? Well, in the first place, 
it must be treatment and not mere punishment for crime. And 
in the second place, this treatment must be based on a much 
more elastic interpretation of the legal definition of insanity. 
We must recognize that the thoroughly normal man, the sane 
man, is much rarer than we try to believe. Thirdly, we need 
an extended recognition of social responsibility. With the 
advance in social consciousness we shall come to see that "so- 
ciety itself is the primary cause of murder," as A. R. Wallace 
tells us. And when this is recognized, and treatment replaces 
punishment, much more intelligent, trained and sympathetic 
staffs must replace our present prison warders, so that such 
treatment may be administered in a manner at once wisely 
firm and intelligently humane. I do not pretend to dogmatize 
as to the content of such treatment system, but often in these 
cases the simplest remedies are those most needed and most 
lacking in prison life — humane and healthy diet, open air, 
stimulating occupation, sympathetic teaching and wise con- 
trol — all these factors, the antitheses of those provided by our 
horrible town life and often village life also. These are the 
remedies for the diseased homicide with his heavy mental 
cloud. 

Perhaps the time is not yet ripe for so great a change. No- 
where, indeed, in his social life does civilized man so greatly 
need an ethical uplift as in his dealing with the penal problem. 
The hope of the future lies in the fact that never before has 
he so greatly realized it, nor have so many given of time 
and thought and energy to the bringing about of reform. For 
with realization of an ill comes insistence on a cure. And in 
Europe and America, with their rapidly changing social con- 
ditions, can we doubt that these evil criminal laws, like the 
dragon of old, will in this century meet their St. George, nay, 
St. George become a host? 

Carl Heath. 

London. 



